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MVEMORANDUM OPI NI ON

HALPERN, Judge: Respondent determ ned deficiencies of
$1,474 and $2,092 in the 2004 Federal incone taxes of petitioners

Mary E. Bjelland (Ms. Bjelland) and Carl E. Knochel mann (M.
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Knochel mann), respectively. Both have clainmed their son (EJK) as
a dependent on their separately filed 2004 Federal incone tax
returns.

The issues in these cases turn nmainly on which parent my
claim EJK as a dependent. W nust deci de which parent, because
of him is entitled to a dependency exenpti on deduction, a child
care tax credit, and a child tax credit. W nust al so decide
whet her M. Knochelmann is entitled to head of household filing
status and an additional child tax credit.?

The parties submtted these cases fully stipul ated under
Rul e 122. The stipulated facts are so found, and the stipulation
of facts, with acconpanying exhibits, is incorporated herein by
this reference.

Unl ess otherw se stated, section references are to the
I nternal Revenue Code in effect for 2004, and Rule references are

to the Tax Court Rules of Practice and Procedure.?

!An “additional child tax credit” is the portion of any
credits that is refunded under sec. 24(d). See infra note 3.

2This sentence is of particular inportance in these cases
because both M. Knochel mann and respondent appear to rely at
times on provisions in versions of the Internal Revenue Code and
the regul ati ons thereunder that are inapplicable to 2004. See
infra note 5.
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Backgr ound

Both Ms. Bjelland and M. Knochel mann resided in Kentucky
when they filed their respective petitions.

Ms. Bjelland and M. Knochel mann each tinely filed a 2004
Federal inconme tax return. On her return, Ms. Bjelland clained
two dependency exenption deductions (only one of which is in
issue), a child care tax credit, and a child tax credit. On his
return, M. Knochel mann cl ai ned head of household filing status,
one dependency exenption deduction, a child care tax credit, a
child tax credit, and an additional child tax credit.

Petitioners, who have never been married to each other,
share joint custody of EJK.  During 2004, pursuant to a court-
mandat ed parenting plan, petitioners generally shared physical
custody of EJK on the follow ng biwekly schedule. During the
first week, M. Knochel mann had custody from 8 a.m Wdnesday
until 5:30 p.m Friday; during the second week, he had custody
from8 a.m Thursday until 5:30 p.m Monday. M. Bjelland had
custody at all other tines; i.e., during the first week from5: 30
p.m Mnday through 8 a.m Wdnesday and from5:30 p.m Friday of
the first week through 8 a.m Thursday of the second week.
Hol i days, birthdays, and vacati ons were shared according to an
alternative schedule. Disregarding the alternative schedule, M.
Bj el | and had physical custody of EJK for 8 nights and 173 hours

during each 2004 bi weekly period, and M. Knochel mann had
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physi cal custody of himfor 6 nights and 163 hours during each
such peri od.

Di scussi on

Rel evant Provi sions of the Internal Revenue Code

Section 151 all ows deductions for personal exenptions. An
unmarried individual is entitled to a personal exenption for
hi msel f or herself and an additional exenption for each
dependent. See sec. 151(c). Under section 152(a), the term
“dependent” includes a son or daughter of the taxpayer “over half
of whose support, for the cal endar year * * * was received from
the taxpayer”. Section 152(e) defines “support” for a child of
di vorced or otherw se separated parents. |In pertinent part,
section 152(e) provides:

SEC. 152(e). Support Test in Case of Child of
Di vorced Parents, Etc.--

(1) Custodial parent gets exenption.

* ok ok jf.o-

(A) achild* * * receives over half of his
support during the cal endar year fromhis
par ent s—-

* * * * * * *

(ti1) who live apart at all times during
the last 6 nonths of the cal endar year, and

(B) such child is in the custody of one or
both of his parents for nore than one-half of the
cal endar year,

such child shall be treated, for purposes of subsection
(a), as receiving over half of his support during the
cal endar year fromthe parent having custody for a
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greater portion of the cal endar year (hereinafter * * *
referred to as the “custodial parent”).

| f a taxpayer nmintains a household that includes “a
dependent of the taxpayer who is under the age of 13 and with
respect to whomthe taxpayer is entitled to a deducti on under
section 151(c)”, sec. 21(b)(1)(A), then section 21(a) allows the
taxpayer a tax credit for certain enploynent-rel ated expenses.
Section 24(a) allows a taxpayer a $1,000 tax credit for each
“qualifying child”. That termincludes a child of the taxpayer
under the age of 17 for whom “the taxpayer is allowed a deduction
under section 151”. Sec. 24(c)(1).3

Section 1(b) applies an advantageous tax rate to the taxable
i nconme of unmarried individuals who qualify as “heads of
househol ds”. Conpare sec. 1(b) wth sec. 1(c) (rate generally
applicable to taxable incone of unmarried individuals). Under
section 2(b)(1), the term “head of a household” includes an
i ndi vidual unmarried at the end of the taxable year who, anong
other things, “maintains as his hone a househol d which

constitutes for nore than one-half of such taxable year the

3The total credits allowed under sec. 24(a) generally cannot
be nore than the taxpayer’s tax liability. See sec. 24(b)(3). A
portion of any credits disall owed because they exceed the
taxpayer’s tax liability may be refunded to the taxpayer under
sec. 24(d). The refundabl e amount under sec. 24(d) is referred
to as an “additional child tax credit”. E. g., R chnond v.
Comm ssioner, T.C Meno. 2009-207.
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princi pal place of abode, as a nenber of such household, of * * *
a son * * * of the taxpayer”.

1. Pri nci pal Question

To resolve nost of the questions these cases present, we
nmust decide, within the nmeaning of section 152, of which
petitioner EJK was a dependent for 2004. That turns on which
petitioner is treated as providing nore than half of EJK s
support for 2004, and that turns on which petitioner had custody
of EJK for a greater portion of 2004. |In other words, we nust
deci de for 2004 which petitioner was his custodial parent within
t he neani ng of section 152(e)(1). M. Knochelmann’s claimto
head of household filing status turns on the simlar question of
whet her his honme was EJK s principal place of abode for nore than
hal f of 2004.

[11. Arqunents of the Parties

A. M . Knochel mann’s Argunents

M . Knochel mann argues that he is entitled to claimEJK as
hi s dependent for 2004 because he provided nore than half of
EJK s support for that year. He adds: “Any analysis of 26 USC
151, 152 that does not result in the parent who provi ded nore
than half of the support for a mnor child as being entitled to
claimhimas a dependent would viol ate due process (absent an

agreenent to the contrary).”
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Mor eover, M. Knochel mann argues that he is entitled to
claim EJK as his dependent for 2004 because he is the parent with
whom EJK “resided for the |ongest period of tine during” that
year. He reaches his conclusion by counting only EJK s waking
hours because, according to him that is when the cost to support
EJK was incurred.*

B. Ms. Bjelland s Arqgunents

Ms. Bjelland argues that she is entitled to claimEJK as her
dependent for 2004 because EJK “lives with her for the greater
part of the year.”

C. Respondent’s Ar gunent

Respondent argues sinply:

Petitioner Bjelland had custody of * * * [EJK] for
nmore hours * * * during 2004 than did petitioner
Knochel mann. Petitioner Bjelland therefore qualifies
as the custodial parent for 2004, as she had custody of
* * * TEJK] for a slightly Ionger period of tine than
did petitioner Knochel mann.

“M . Knochel mann concedes that Ms. Bjelland had custody of
EJK for both nore hours and “nore night tine” during 2004 than he
did. He proposes that we find that he had custody of EJK for
both “nore days” and “nore day tinme” during 2004 than she did.
He argues:

The actual hours of the day Petitioner Knochel mann has
EJK are during the daytine which is the cost bearing
time of day. The tine unit to nmeasure which Petitioner
has EJK the majority of time should be “days”. Any
other unit of time would nmask the support cost for each
Petitioner and woul d viol ate due process since there
woul d not be any rational basis for any other tine unit
in this case.



| V. Di scussi on

Section 152, as it was in effect in 2004,° controls whether
EJK was for that year M. Knochel mann’s dependent or M.
Bj el | and’ s dependent. W need not determ ne whet her M.
Knochel mann in fact provided nost of EJK s support for 2004
because the actual support test in section 152(a) gives way to
the deenmed support test in section 152(e) in the case of certain
parents who live apart at all tinmes during the |last 6 nonths of
the year (including parents who have never married each other,

see King v. Conm ssioner, 121 T.C 245, 251 (2003)). The record

clearly shows that petitioners did not |live together during the
| ast 6 nonths of 2004 and, for 2004, together net the joint
support and custody tests of section 152(e). For that reason,
under section 152(e)(1), the custodial parent is the parent
“havi ng custody for a greater portion of the cal endar year”
notw t hstandi ng that the other parent may have contributed nore

to the child s support than did the custodial parent.?®

SBoth M. Knochel mann and respondent appear to rely at tines
on provisions in versions of sec. 152 and the regul ations
t hereunder that are inapplicable to 2004. W do not discuss
t hose argunents.

M. Knochel mann argues that, because he provided nore than
hal f of EJK s support, “any analysis” of the |law that deprives
hi m of a dependency exenption deduction for EJK is (wthout his
consent) a violation of due process. Hi's argunent has no nerit.
See Harris v. Conm ssioner, T.C Meno. 2007-239, in which we
addressed a simlar argunent and st ated:

(continued. . .)
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For purposes of section 152(e)(1), for parents who have
joint custody of a child, the custodial parent is the parent with
“physi cal custody” for the greater portion of the cal endar year.

E.g., Dail v. Comm ssioner, T.C. Menop. 2003-211; see sec. 1.152-

4(b), Inconme Tax Regs. Neither the statute nor the regul ations
prescri be how to quantify the tinme each parent has physical
custody; rather, the facts of each case determ ne the appropriate
met hod. For exanple, we have consi dered both the nunber of

ni ghts and the nunber of hours a child spends with each parent.

See, e.g., MCullar v. Conm ssioner, T.C Meno. 2003-272 n.2

(“For periods in which the child is regularly attendi ng school,
we believe it is appropriate to quantify time spent with a parent
t hrough the nunmber of nights spent together.”); Dail v.

Conmm ssi oner, supra (nother was custodi al parent because she had

physi cal custody each week from6 p.m Thursday until 8 a.m

Monday and for 2 to 3 weeks during the summer); Valarian v.

Commi ssioner, T.C Menp. 1996-511 (father was not custodi al

5C...continued)

Because section 152(e) eases the adm nistrative burden
of the IRS and thereby advances enforcenent of the
statute in a rational way, it furthers a legitimte
congressi onal purpose. Knight v. Conm ssioner, * * *
[T.C. Meno. 1992-710, affd. w thout published opinion
29 F.3d 632 (9th Cr. 1994)]. Therefore, section
152(e) does not violate the Due Process O ause of the
Fifth Amendnent to the Constitution of the United
States. |d. * * *
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parent because children resided with nother and spent
approxi mately 30 hours a week with father).

Ms. Bjelland had physical custody of EJK for the greater
portion of 2004 neasured either by the nunber of hours or the
nunber of nights he spent with her. M. Knochel mann’s proposed
“waki ng hours” nmethod is unworkable and its underlying rationale
I's unpersuasive. There is no objective way to allocate the costs
associated with a dependent to any particular hour. Nbreover, we
fail to see how costs such as rent and utilities, just to nanme a
few, cease accruing on behalf of a dependent sinply because he is
asl eep. For 2004, we find that Ms. Bjelland was the custodi al
parent of EJK

On that ground, we further find that, for 2004, EJK was Ms.
Bj el l and’ s dependent. For that reason, she is entitled to claim
t he dependency exenption deduction, the child care tax credit,
and the child tax credit. M. Knochelmann is not entitled to any
dependency exenption deduction, child care tax credit, or child
tax credit. Moreover, given the simlarity between the tenporal
requi renents for head of household filing status and for
custodi al parent status, we find that he does not qualify as a

head of househol d under section 2(b)(1).

Deci sion will be entered for

petitioner in docket No. 20407-07

and for respondent in docket No.

21208-07.



